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STANDING COMMITTEE ON PROCEDURE AND PRIVILEGES 
Committee 

The President (Hon Kate Doust) in the chair. 
Fifty-eighth Report — “Legal Proceedings by the Attorney General — Authorisation for President to Defend” — 

Recommendation 1 — Adoption 
Hon SIMON O’BRIEN — without notice: I move — 

That recommendation 1 be adopted and agreed to. 
Members will note that this is a brief report, and we have also been provided with the tabling statement delivered 
by Madam President yesterday. I do not know that the issue requires further explanation at this time, unless there 
is a desire by the chamber to debate the merits or otherwise of this recommendation; therefore, I will not seek to 
give a full explanation beyond commending members’ attention to the substance of your tabling statement and 
also drawing members’ attention to the quite extraordinary documents contained as appendices to this report. 
I conclude by thanking Hon Martin Aldridge for his assistance in making sure that this matter is on the agenda for 
the urgent attention that it requires. 
Recommendation 1 
1. That the President of the Legislative Council of Western Australia: 

(a) may defend proceedings CIV 2716 of 2019 for and on behalf of the Legislative Council of Western Australia; 
(b) be authorised to conduct the defence of those proceedings in that capacity on behalf of the Legislative Council of 

Western Australia and to do all such things reasonably necessary for, and incidental to, the conduct of the defence of 
those proceedings, including to: 
(i) engage solicitors and counsel to represent the Legislative Council of Western Australia and to act upon their 

advice with respect to the proceedings in consultation with the Standing Committee on Procedure and Privileges; 
(ii) without limitation on the preceding paragraph, file any document or take any step in relation to such 

proceeding, including any defence, counter-claim or other pleading; 
(iii) maintain the confidentiality and legal professional privilege attaching to communication relating to the 

proposed proceedings; 
(iv) take direction from the Standing Committee on Procedure and Privileges with respect to the conduct of the 

defence of those proceedings and matters related to them; 
(v) report to the Legislative Council of Western Australia, periodically, and when requested, with respect to the 

conduct of the defence of those proceedings; and 
(vi) to consult with the Deputy Clerk of the Legislative Council as the Accountable Authority of the Department 

of the Legislative Council to permit the authorisation of the expenditure of funds necessary and reasonable 
with respect to the defence of those proceedings. 

 

Hon SUE ELLERY: I want to make just a few brief remarks about the recommendation in the report before us. 
The recommendation seeks to authorise the President to defend proceedings that have been commenced by the 
Attorney General and to do all things that are reasonably necessary for and incidental to the conduct of the defence 
in those proceedings, including consulting with the Deputy Clerk of the Council to permit the expenditure of funds 
in respect of the defence of those proceedings. 
As the writ in the fifty-eighth report shows, those proceedings were commenced by the Attorney General following 
the making of an order by the house that the Clerk be directed not to comply with notices to produce that have 
been served upon him by the Corruption and Crime Commission. The house will recall that at that time I raised 
a series of concerns about the validity of the proposed order, given that the Standing Committee on Procedure and 
Privileges had previously conceded that its own legal advice confirmed it did not have the power to order persons not 
being members of the Council not to produce documents, and I reiterate those concerns today. Back in the previous 
debates I urged the house not to support such an order until such time as it could be satisfied that that order was 
indeed lawful. The President has since confirmed to the Attorney General by letter dated 27 September 2019, a copy 
of which is in the fifty-eighth report, that the standing committee had the benefit of legal advice before recommending 
the order, but does not go on to say that the legal advice confirmed that the order was valid. 

I reiterate the concerns I have expressed before that before authorising expenditure of public funds, the house should 
know whether the committee has been told, and in what terms, of the likelihood of success or otherwise of these 
proceedings. That information, I think, is necessary for the house to be in a position to act responsibly in determining 
whether to authorise the President to defend the proceedings. If we do not know that, how do we now authorise 
expenditure of public moneys? I have spoken before on the fifty-fifth, fifty-sixth and fifty-seventh committee reports 
relating to this matter, and about the impact of the current impasse on significant and important investigations 
being conducted by the Corruption and Crime Commission. I have also expressed my concern about the cost to 
taxpayers of this ongoing matter. With respect, Madam President — 
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Several members interjected. 

The PRESIDENT: Order, members! The Leader of the House has the call. 

Hon SUE ELLERY: Thank you, Madam President. Everyone has an opportunity to get up and have a say, but 
this is my comment. 

It is not necessary, I think, for me to repeat all of what I have said before, because I did not manage to persuade 
the house last time, and I think it is highly unlikely, particularly given the most recent interjections, that I will 
convince the house this time. Nevertheless, I will say this: I note that the committee has said it does not intend 
to impede a CCC investigation into corruption by former members of Parliament, but that is the effect of these 
matters not being resolved. I do say again that there needs to be a workable arrangement and process between the 
Legislative Council and the Corruption and Crime Commission as to how these matters are resolved. The government 
will not oppose the President lodging a defence, but I do reiterate — 

Hon Michael Mischin interjected. 

Hon SUE ELLERY: Madam President. 

But I do reiterate — 

Hon Nick Goiran interjected. 

Hon SUE ELLERY: Madam President. 

The PRESIDENT: I am listening to you, yes. 

Hon SUE ELLERY: Thank you. 

But I do reiterate that the action commenced by the Attorney General, we believe, has a firm basis in law. 

Hon SIMON O’BRIEN: By way of brief response, so that the house can accept and adopt this recommendation 
with confidence, I will present the following, which is taken from appendix 4 of the present report. Members may 
wish to examine that letter in light of my comments. I think when they do so, they will see what their President 
and their Standing Committee on Procedure and Privileges — 

The PRESIDENT: Member, I am just going to interrupt you, noting the time. I am going to leave the chair until 
the ringing of the bells. 

Committee interrupted, pursuant to standing orders. 
[Continued on page 8158.] 

Sitting suspended from 4.15 to 4.30 pm  
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